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FOOD ACT — ANIMALS IN ALFRESCO DINING AREAS; AND SCHOOL CANTEEN LEVIES 

Grievance 
MR A.P. JACOB (Ocean Reef) [9.52 am]: My grievance is to the Minister for Health and deals with the Food 
Act 2008. The act was passed by the former government minister—I acknowledge that—and came into effect on 
23 October 2009. This act has formed the principal legislation regulating the sale of food in Western Australia. It 
is apparent to me that this ill-thought-out type of uniform legislation unjustly takes away more decision-making 
power from grassroots Western Australians and gives it to unelected, faceless committees—probably on the east 
coast. Under this type of legislation the food standards of Food Standards Australia New Zealand effectively 
become enforceable under law. Clause 24 of standard 3.2.2 of the food safety practices and general requirements 
deals with animals and pets. 

Concern has been raised by constituents in my electorate about their dissatisfaction with the current legislation 
regarding animals in alfresco areas; in particular, the disallowance of dogs in premises near tables where food is 
consumed. This is an issue particularly at a popular cafe in my electorate. It has prompted many dog owners in 
my electorate, who usually walk their dog and enjoy the refreshments of many beachfront cafes, to forgo this 
activity, and many popular local businesses to lose patronage. Somewhat ironically under this regulation, it 
appears to me that should the venue be serving seafood, people are allowed to have their dogs there. I am not 
quite sure on that and I would want a legal opinion, but to me that highlights the issue of enforcing these types of 
regulations on which we often do not have any say in drafting. Personally, I believe that the most commonsense 
approach thus far to this issue has been the City of Fremantle’s decision in December 2009 to refuse to enforce a 
law that bans dogs in alfresco areas. I believe that we should allow local governments the discretion to make 
these decisions through the use of a commonsense, risk-based approach; and, more importantly, that we as a 
state should retain wherever possible the ability to manage our own appropriate Western Australian codes. 

This issue came to the forefront of the media in late 2009, and it is persisting today and contributing to the 
community’s concerns. I will give a paramount example of the extent to which this has become an issue in the 
community. Many people in Ocean Reef use a dual-use path—one of the gems of the north metropolitan area. 
They take their dog on a two-kilometre walk, which is something we encourage for health and a range of 
reasons, and arrive at the cafe that they have always expected to sit down at with their dog and maybe have a 
coffee and a muffin. Having walked there, they have now suddenly found a sign saying, “You cannot have your 
dog there, you cannot have a drink and, sorry, you will just have to walk all the way back home.” This is the 
reason for some of the angst that is coming through my office at the moment. 

Earlier this year on 17 March the member for Jandakot brought into the Parliament two petitions on this topic of 
animals in alfresco areas. To date nothing has been done in the Parliament to resolve this issue. If amendments 
were made to the legislation, animal owners would be satisfied. Such amendments would be in accordance with 
clause 24(1)(b) of the food safety practices and general requirements of FSANZ, which currently permit only 
assistance animals to be in dining and drinking areas and other areas used by customers. This has also become an 
issue in other states. New South Wales found a solution, amended its version of this legislation earlier this year 
and fixed the issue of dogs in alfresco areas. 

There is a second issue in this grievance, also under the same act. Other issues have been revealed recently and 
this has again caused community angst. Parents and citizens associations in the electorate of Ocean Reef have 
raised their concerns with me as they are now receiving annual invoices for their food businesses—in this case 
school canteens, which are governed by the Food Act 2008. I thank Kinross Primary School P&C for raising this 
issue with my office. School canteens are non-profit organisations. They already pay fees to the Western 
Australian School Canteens Association and to the Western Australian Council of State School Organisations. 
On top of this, P&C canteens at schools in my electorate are now finding that their local governments, through 
the provisions of the Food Act, are issuing bills for $240 a year. I believe in other electorates it is as high as 
$400. That is an awful lot of money for these P&C volunteer organisations. The Food Act states that fees may be 
imposed by local governments—I recognise that—but this payment of fees is not a must. The Department of 
Health has not stipulated or recommended an amount for the fee. 

For the sake of school canteens, and other food organisations that will be invoiced in the future, this area should 
be clarified. I also believe quite strongly that councils should take responsibility as well for any charge levied. I 
am not intimating in any way that the state government—as has been suggested in some cases—has encouraged 
councils to levy the fee, as I do not believe that is the case. As far as I am aware, this is happening across the 
entire local government sector. It is a further example of how this type of uniform legislation can result in 
unforeseen consequences and can unfairly penalise good, everyday people in the community who are simply 
going about their business, never expecting that the government will interfere in these areas when they are just 
carrying on doing whatever they usually do. 
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There are therefore two issues for the minister from me, and both come under the same act. The first issue is 
dogs in alfresco areas, which is a matter which other members of this place have raised and which has been 
raised in other places. Certainly with summer coming, it will be a bigger issue for me as more people hit the 
beach footpaths walking their dogs and arriving at cafes only to be turned around and told to go home. I hope 
there is something we can do to sort out this issue. I again acknowledge that the initial legislation was not this 
Parliament’s doing, but it has resulted in unforeseen consequences. It has resulted in another issue in recent 
weeks for school P&C canteens. It is really hurting these small volunteer organisations that are doing their 
absolute best in going about their business. As I said, fees between $240 and $400 for school P&Cs really hits 
their bottom lines when all they are trying to do is provide a school canteen for their kids. 

I ask the minister not only to consider amending the Food Act to allow animals in alfresco areas when under 
supervision and to exempt school canteens from these fees due to their non-profit status, but also, if possible, to 
review the entire legislation for any other unforeseen spin-off effect that might result in another issue for us.  

DR K.D. HAMES (Dawesville — Minister for Health) [9.59 am]: Although it would be nice and easy for me 
to blame the former government and the former minister for bringing in the Food Act — 

Mr F.M. Logan: You normally do! 

Dr K.D. HAMES: I normally do not, actually. The problem is not in fact with the Food Act itself; the problem is 
either the misinterpretation or the malapplication of what is in this act. I will go through those two issues 
separately because they are both very real — 

Mr M. McGowan: There’s no such word as “malapplication”! 

Dr K.D. HAMES: What happens here is that Hansard works out what word I should have said and writes that, 
so that is the word that I said! Therefore, I do not have to worry about whether it is the right word.  

There are two issues, both of which are serious because those things are being done, as described by the member. 
Many school canteens are being charged this fee by local government and many councils are putting a blanket 
ban on dogs in alfresco areas. In my view, neither of those two actions is appropriate. 

I will deal with the issue of school canteens first. The Food Act provides an opportunity for councils to charge 
for the registration of those canteens if they believe it is appropriate. It is put in place not to grab those parents 
and citizens associations that provide food services through canteens, but some schools contract to the private 
sector, to a business, to run the canteen. I believe it is appropriate for those canteens to be charged for 
registration to ensure that they provide proper standards because they are a business. That is separate; the school 
canteens run by P&C associations are exempt from the requirements of the Food Act in terms of the types of 
food and the quality of food that they have to serve, and there is an opportunity for the council to exempt them 
from registration, but currently they are not doing that. A large number of councils have now taken advantage of 
the legislation that provides that opportunity to charge them and are doing so. What can we as a government do 
about that? Certainly, we could change the legislation to make it clearer, but there is an opportunity under the 
Local Government Act for councils to be given directions about what they should and should not do. I have 
already, as a result of this grievance, asked my director general to talk to his counterpart in local government to 
see whether he can find a way to tell those councils that it is not appropriate for them to charge those school 
canteens. Hopefully, that will stop it, but if it does not occur, the option is that I will have to go through a 
legislative route to change that, and I am happy to do that because I do not believe P&C associations that operate 
school canteens should be charged a fee by their local government. 

The second issue is about dogs in alfresco areas of cafes. Again, it is true that many councils are putting a 
blanket ban on dogs in cafes. I will read a small section from a briefing note I have on the issue, which states — 

• The Department of Health … provided guidance to local government enforcement agencies on 
the interpretation and appropriate enforcement of clause 24. This recommended approach was 
based on risk management principles and advised enforcement agencies to assess food 
businesses on a case-by-case basis for achievement of food safety outcomes. This means that, 
if, in an alfresco dining area, a food business is not actually serving food … then there is no 
application of the prohibition … 

That is in places where people buy the food and take it back to the table themselves, but it still provides some 
sort of restriction on people who serve people at a table that they cannot serve them if they have a dog, for 
hygiene reasons. I believe that is nonsense. If people come out to serve customers and then pat the dog, they can 
go back and wash their hands; it is not something that should prevent someone from being able to serve 
customers. The briefing note went on to state — 
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• The intention behind this guidance was to ensure that ‘blanket bans’ would not be 
implemented by local government enforcement agencies as this is not a requirement of the 
Code. 

• It has become apparent that some local government enforcement agencies have interpreted and 
applied this provision in a way that is inconsistent with the guidance provided by the DOH. 

This has been an issue for a long time and the member for Jandakot has come to me on a number of occasions to 
talk about bringing in a private member’s bill or working with my department to get us to bring in a bill to make 
changes on this issue. However, this shows the good outcomes that we can achieve through grievances, because I 
have had some advice from my department today in response to this grievance that provides a potential way for 
us to sort out this problem in the short term without having to do that. The advice states — 

We can address the matters … and will provide you with the policy statement … 

In essence your questions will be addressed by 

1 The statement will advise local governments that they are not to enforce the sections of the 
food standards code in relation to this matter unless there is a clear food hygiene risk. 

Local governments would have to assess each case on its merits and if they cannot show a clear risk to the health 
of consumers, they will not be allowed to use this section of the Food Act. The advice states that the directive 
that will come from me — 

… will be to first establish whether there is a breach of food hygiene practices rather than a simple test 
of whether there is a dog in the cafe. 

3 This approach will stop local governments from using the Food Act to implement a blanket 
ban on Dogs in Alfresco areas across their district. Cafe owners would be able to decide whether they 
wish to allow the practice.  

I think that is appropriate. If a cafe owner says that he does not want dogs in his alfresco area, it is his shop and 
he runs the risk, obviously, of losing customers. I do not want to force it down a local cafe owner’s neck if that is 
what he does not want. Therefore, I will take that action and issue that requirement and we will see whether that 
sorts out those problems. If it does not sort out those problems, I will again take whatever steps are necessary to 
ensure that dogs are allowed in alfresco areas because I do not believe, as Minister for Health, that there is a 
health risk from dogs sitting outside with their owners while their owners have food or drink. 
 


